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Legal Notice

ÁThe information in these slides is intended 

to provide an outline of what is offered by 

Google. It is not intended to be legal or 

business advice. You are urged to refer to 

the original Settlement documents 

available from the Settlement homepage: 

www.googlebooksettlement.com and to 

consult your legal or business advisers.
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http://www.googlebooksettlement.com/


Definitions and Other Useful 
Things to Know

ωGoogle book search allows a user to search 
within a scanned book. The books are scanned 
by Google under 2 programs: (1) the Google 
Library Project which is the subject of this 
settlement, and (2) the Partner Program 
whereby participating publishers and authors 
make their books available on Google

Google Book 
Search

ωBook means a written or printed work on 
sheets of paper bound together in hardcopy 
form that was published or distributed to the 
public by January 5 2009

ωExcludes: periodicals, personal papers, sheet 
music, public domain and government works

Books
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Definitions and Other Useful 
Things to Know (continued)

ωAn insert is a separate work contained in a book 
where the copyright interest in the insert is 
owned or held by someone other than the 
rightsholder in the book

ωExcludes: artistic works (including photographs 
and illustrations in a book), and works that are in 
the public domain

Inserts

ωCommercially available means that the book is 
offered for sale new through one or more than 
customary channels of trade in the United States 
(other than via library scan)

ωCommercially available works assumed to be in-
print and vice versa

Commercially 
available/in-print
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Definitions and Other Useful 
Things to Know (Continued)

ωLife of the author plus 70 years and for works of 
corporate authorship (work for hire) 120 years after 
creation or 95 years after publication, whichever 
endpoint is earlier

US term of 
copyright

ω (1) A work prepared by an employee within the scope of 
his or her employment; or (2) a work specially ordered or 
commissioned for use as a contribution to a collective 
work, as a part of a motion picture or other audiovisual 
work, as a translation, as a supplementary work, as a 
compilation, as an instructional text, as a test, as answer 
material for a test, or as an atlas, if the parties expressly 
agree in a written instrument signed by them that the 
work shall be considered a work made for hire

Work for hire
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Definitions and Other Useful 
Things to Know (Continued)

ωFor the purposes of the Settlement, you have a 
US copyright interest if you own copyright, or 
have an exclusive licence, in a book or insert 
protected by US copyright law, including if you 
have the legal right to sue another for infringing 
your rights in the book, with respect to a use 
implicated by the Settlement

US copyright 
interest

ωAll works first published on or before January 5, 
2009, in a Berne Convention country are covered 
by settlement (almost the world of works)

Jurisdictional 
application of 

settlement
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What is a Class Action Settlement

Class Action 
Begins

ωA class action is a form of lawsuit where a large group of people 
collectively bring a claim to court

ωClass representatives sue on behalf of others with similar claims

ωUS court certifies groups with similar claims as a class

Parties agree 
to settle

ωParties agree to settle lawsuit

ωCourt preliminarily approves proposed settlement on meeting the 
criteria for a class action
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What is a Class Action Settlement 
(continued)

Notice

ωDue process requires that notice describing the class 
action/settlement be sent, published, or broadcast to class 
members

ωProvides opportunity for class members to exclude themselves 
(opt-out of settlement)

Fairness 
Hearing

ωThe Court will consider and hear any objections or comments to 
the settlement

ω¢ƘŜ /ƻǳǊǘ ǿƛƭƭ ŘŜŎƛŘŜ ǿƘŜǘƘŜǊ ǘƘŜ ǎŜǘǘƭŜƳŜƴǘ ƛǎ άŦŀƛǊΣ ŀŘŜǉǳŀǘŜ 
ŀƴŘ ǊŜŀǎƻƴŀōƭŜέ
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How it Happened

Google announces GLP Rightsholders sue Google
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Å2004
ÅGoogle entered into 

agreements with several 
libraries in the US and 
elsewhere to digitise 
books
ÅOver seven million books 

digitized today
ÅGoogle users can search 
DƻƻƎƭŜΩǎ ŘƛƎƛǘŀƭ ƭƛōǊŀǊȅ 
ŀƴŘ ǾƛŜǿ άǎƴƛǇǇŜǘǎέ ŦǊƻƳ 
books

Å!ǳǘƘƻǊǎΩ DǳƛƭŘ Ǿ DƻƻƎƭŜ ς20 
September 2005 (class ς
action)
ÅMcGraw-Hill v Google ς19 

October  2005 (5 publishers)



How it Happened (continued)

Settlement agreement Preliminary approval order
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ÅPreliminary agreement, 28 
October 2008
ÅAlmost 3 years of 

negotiations
ÅGoogle will make 

payments of $125 million
Å$34.5 million for notice 

and administrative costs 
and to establish the Book 
Rights Registry
Å$45 million to resolve 

existing claims by authors 
and publishers
ÅThe rest to cover legal 

fees and other payments

Å17 November 2008



What next?

Notice Commencement 
Date

Opt-out of Settlement 
deadline
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Å5 January 2009
ÅOver several weeks 

notice sent directly to 
authors and publishers
ÅNotices will be published 

worldwide in 213 
countries, 72 languages 
and over 140 
publications
ÅCAL (and other 

reproduction rights 
organisations [RROs]) will 
play an important role in 
providing notice to the 
class members in 
Australia (and worldwide)

ÅTo opt-out, you must send 
written notice to the 
settlement administrator 
by 4 September 2009
ÅIf you wish to stay in the 

settlement but want to 
object or comment on the 
settlement, you must file 
with the Court a statement 
of your objection or 
position by 4 September 
2009



What next?

Final 
Settlement/Fairness 

hearing
Claims Deadline Removal Deadline
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Å7 October 2009
ÅThe purpose of the 

Hearing shall be to 
determine:
(a) whether Settlement 

is fair, reasonable, 
and adequate;

(b) whether to certify 
the Class and the 
Sub-Classes for the 
purposes of the 
settlement; and

(c) whether the 
proposed 
Settlement 
Agreement should 
be approved by the 
Court to cover all 
class members, 
except those who 
have opted out

Å If your work was 
digitized on or 
before 5 May 2009, 
you have until 5 
January 2010 to 
make a claim for 
payment

ÅOnly one cash 
payment will be 
made per book or 
insert, even if 
Google digitized it 
more than once

Å If you have not opted-
out of the settlement 
but still wish to 
request that Google 
remove one or all of 
your already digitized 
works from its digital 
database, you must 
do so by 5 April 2011



Books Covered by Settlement *

Books published before 5 
January 2009 

(unquantifiable)

Out-of-Print, Copyright 
Protected (3.5M)

In-Print, Copyright 
protected (1.5M)

Publisher Partner 
(1M)

Public  Domain and 
US Government  

publications (1M)
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Books Covered 
by Settlement 

Books Digitized 
by Google (7M)

Books not 
Covered by 
Settlement

* The size of the circle is not representative of the number of works



Not Covered by Settlement *

Books published before 5 
January 2009 

(unquantifiable)

Out-of-Print, Copyright 
Protected (3.5M)

In-Print, Copyright 
protected (1.5M)

Publisher Partner 
(1M)

Public Domain and 
US Government 

publications (1M)
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Books 
published 

after 
05/01/09

Periodicals

Web 
pages

Personal 
papers

Sheet 
music

Artistic works in 
books, unless 

same copyright 
owner as book or 

illustrations in 
children books

* The size of the circle is not representative of the number of works



Participating Rightsholders will 
Authorise the Following:

Display Uses

ω Access Uses: viewing and annotating the entire 
book, and printing and copying/pasting portions 
of the book, subject to certain page number 
limitations

ω Institutional Subscriptions: Educational, 
government and corporate institutions will be 
able to purchase time-limited subscriptions to 
access the full contents of the institutional 
subscription database

ω Consumer Purchases: Individual users will be 
able to purchase the right to access books 
online

ω Preview Uses: user may view up to 20% of a 
book (but no more than 5 adjacent pages) 
before making a purchase decision. For books of 
fiction, Google will block the last 5% of the 
book. Rightsholders may change the preview 
availability

ω Snippet Displays: display three/four lines of 
ǘŜȄǘ ƛƴ ǊŜǎǇƻƴǎŜ ǘƻ ŀ ǳǎŜǊΩǎ ǎŜŀǊŎƘ

ω Display of Bibliographic PagesΥ ŘƛǎǇƭŀȅ ōƻƻƪΩǎ 
title page, copyright page, TOC and index

Non-Display Uses

ω Uses that do not involve displaying any content 
from a book to the public

ω For example, the display of:

ω bibliographic information

ω full-text indexing

ω geographic indexing

ω algorithmic listings of key terms; and

ω internal research and development at 
Google
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Participating Rightsholders will 
Authorise the Following (continued):

Free Public Uses

ωUS Colleges get 1 terminal 
per 4,000 or 10,000 
students

ωUS Public libraries get 1 
terminal per building

ωPublic access terminals 
will allow printing for a 
per-page fee

ω Libraries that allow their 
books to be scanned are 
eligible to receive a digital 
copy that they can use for 
accessibility and to replace 
damaged or lost copies, if 
they sign an agreement 
with the Registry

Free Non-Consumptive 
Research

ωResearch that does not 
intrude on the 
ǊƛƎƘǘǎƘƻƭŘŜǊΩǎinterest in 
making money from 
having the books read by 
people

ωWhile at the same time 
advancing knowledge 
about algorithms, natural 
language, the history of 
publishing, and other 
topics

ω Can only exclude your 
book from this use if 
commercially available 
during the first 2 years and 
while it remains 
commercially available

Other  Uses

ωThe Registry and Google 
may agree to new revenue 
models, including:

ω Print on Demand

ωCoursepacks for 
educational and 
professional markets

ω PDF downloads

ω Consumer subscription 
models

ω Summaries, abstracts 
and/or compilations of 
books
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Where is the Money Coming 
From?

ωMinimum of $45M and at least $60 per principal 
work, $15 per entire insert and $5 partial insert, 
if scanned on or before 5 May 2009

ωMust make claim by 5 January 2010

ωNo entitlement to payment if opt-out of class 
action

Settlement 
Offer ςCash 
Payment for 
Digitisation

ωGoogle will pay 63% of ad revenue and retain 
37% where a web page displays a single book

ωGoogle may place advertisements on other 
Google products/services, but rightsholders will 
not earn revenues from those advertisement

Ad Revenue
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Where is the Money Coming 
From? (continued)

ωGoogle will pay 63% of subscription revenue and retain 
37%

ωPricing on an FTE basis with different pricing pools for 
different categories of instituions (higher ed., K-12, 
corporate, government)

ωRightsholders will receive this revenue based on a 
Usage Fee and a one-off Inclusion Fee

Subscription

ωGoogle will pay 63% of the purchase price and retain 
37%

ω2 pricing options: rightsholder-set or a price set by a 
Google algorithm

ωThe algorithm is designed to find the optimal price for 
each book

Consumer 
Purchases
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Subscription Revenue: More 
Information
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Participation in the Settlement 
may exclude rightsholders from 

future payments by US institutions 
to the US RRO (Copyright 

Clearance Centre ςCCC) for 
coursepack and other CCC licensed 

uses

Payments for Display Uses may 
not be made until five years 

after commencement



Out-of-Print/In-Print Comparison
Out-of-Print In-Print

Display Uses Opt-out of some or all (insert must opt-out 
of all) display uses, changes possible at 
anytime

Opt-in for some or all (insert must opt-out 
of all or none if book included), changes 
possible at any time

Non-Display 
Uses

Cannot be excluded unless book is removed

Accept direction 
from publisher 
or author?

LŦ ǊŜǾŜǊǘŜŘ ǘƻ ŀǳǘƘƻǊ ƻǊ άŀǳǘƘƻǊ-ŎƻƴǘǊƻƭƭŜŘέΥ 
author
If work for hire: publisher
For all other books: either author, or the 
publisher ςreasons why to be put to and 
determined by Google

Both publishers and creator (unless work for 
hire) must direct, process initiated by 
publisher
Most restrictive direction prevails

Pricing LŦ ǊŜǾŜǊǘŜŘ ǘƻ ŀǳǘƘƻǊ ƻǊ άŀǳǘƘƻǊ-ŎƻƴǘǊƻƭƭŜŘέΥ 
author
If work for hire: publisher
For all other books: either author or 
publisher (the higher price prevails)

Set by publisher (possible to set different 
economic terms through Partner Program)
If author disagrees with price set by 
publisher, author may exclude book from 
consumer use

Payment 100% to author, if rights reverted or author 
controlled
100% to publisher if no reversion
If shared rights: 65/35 in favour of author 
for publication prior to 1987
50/50 for publications during or after 1987
Dispute resolution encourages rightsholders 
to settle, then arbitration

Payment to publisher with flow through to 
creator according to author-publisher 
contract
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The Engine that will Make it 
Happen: The Registry

ωClearing house for the administration of the 
rights of rightsholders under the settlement 
agreement

ωMust act in the interest of both sub-classes

ωA new RRO?

Objective

ωNot-for-profit entity

ωAll funds received by the Registry under the 
settlement agreement will be for the direct 
or indirect benefit of the rightsholders

ωNot subject to government or Copyright 
Tribunal oversight

Corporate structure
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The Engine that will Make it 
Happen: The Registry (continued)

ωInitial $34.5 million from Google settlement to 
establish and maintain the Registry

ωAn administrative fee as a percentage of revenues 
received from Google (estimated to be 10-20%)

Funding

ωEqual representation of the Author sub-class and the 
Publisher sub-class on its Board of Directors

ωEach act of the Board will require a majority of the 
directors, with such majority including at least one 
director who is a representative of each sub-class

Organisational 
structure
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The Book Registry

What the Registry will do

ωBasic administration tasks

ωMaintain a database of who owns what 
copyright and inclusion/exclusion list

ω Exchange data with Google regarding 
rightsholdersΩ ŘƛǊŜŎǘƛƻƴǎ

ωMediate ownership and payment disputes

ωReceive payments from Google and 
distribute those payments to rightsholders

ω Track down authors

ωNegotiate the terms of new revenue models 
with Google

ωApprove security plans that Google and 
libraries use

ω!ǳŘƛǘ DƻƻƎƭŜΩǎ ǊŜŎƻǊŘǎ ŀƴŘ ǎŜŎǳǊƛǘȅ 
procedures

ω Broad discretion to work out an equitable 
formula for dividing revenues among 
authors

What the Registry will not do

ωKeep a digital copy of the books scanned

ωMediate disputes regarding ownership and 
payments between authors and publishers

ωNegotiate on behalf of authors and 
publishers with an entity other than 
Google, unless it has received the express 
approval of the rightsholders of the books 
involved in such other commercial 
arrangement
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Are you in or out?
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Display Use

Non-Display 
Use

Removal

ÅOut-of-print: must 
opt-out

Å In-print: must opt-in
ÅMay exclude works at 

anytime

Å All works are subject to non-
display uses, may not exclude 
from such uses unless opt-out 
of Settlement * or Book is 
removed

ÅMay request the removal of the digital 
copy but must do so before 5 April 
2011 (unless not yet digitized)

Out of Settlement * Must opt-out of settlement by 4 September 2009



In Summary

ÁUnder the settlement, Google is 

authorised, on a non-exclusive basis, to:

ïDigitise (almost) all books published on 

or before 5 January 2009

ï Sell subscriptions to an electronic books 

database to institutions

ï Sell online access to individual books

ï Sell advertising on web-pages with 

content from books; and

ïMake other specificied uses
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Useful Links

Á Google Book Settlement website

www.googlebooksettlement.com

Á US class action attorneys

Authors - www.bonizack.com

Publishers - www.debevoise.com

Á International Publishers Association

www.internationalpublishers.org

Á US Authors Guild

www.authorsguild.org

Á Association of American Publishers

www.publishers.org

Á Australian Society of Authors

www.asauthors.org

Á Australian Publishers Association

www.publishers.asn.au

Á Copyright Agency Limited

www.copyright.com.au
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